First published 2009

Printed in the United States of America
A catalog record for this publication is available from the British Library.
Library of Congress Cataloging in Publication data
Silverstein, Gordon. Law's allure: how law shapes, constrains, saves, and kills politics / Gordon Silverstein. p. cm. Includes bibliographical references and index. isbn 978-0-521-89647-4 (hardback) -isbn 978-0-521-72108-0 (pbk.) 1. Political questions and judicial power -United States. This book started as a paper about precedent -what it is, why it matters, and how it has come to play such a central role in American politics, turning judicial nominations into one of the central arenas for political debate in the United States. That paper was meant to be a chapter or two in a book about how and why judicial review emerges and is tolerated, invited, and even embraced in various political systems around the world. That book is next. It turns out that the American case is far more interesting and requires a good deal more thought than I originally imagined. In fact, it required a book of its own. I owe a great number of people my deepest thanks -those who have helped me with this project both directly and indirectly. Although the book began before I arrived at Berkeley, it would likely never have been completed without the support and inspiration of Nelson W. Polsby and our students, past, present, and future, to whom this book is dedicated.
I had the great good fortune to arrive at Berkeley in time to be one of Nelson W. Polsby's colleagues -which means, of course, one of his students as well. Nelson was a resource, a model, a friend, and an inspiration. Nelson offered a living demonstration of what it means to search for truth and how that search actually can be a lot of fun. The search for knowledge, for answers, and for understanding was the object, the predicate, the purpose, and the motivation for his work and his approach: asking questions, studying those who actually engage in the political process, testing propositions, and debunking conventional wisdom -and then, just as importantly, communicating these findings and his method in clear, concise, and compelling ways in print, in the lecture hall, and in his famously (and literally) open-door office. In a 1968 article defending the work of his own mentor, Robert Dahl, Nelson wrote that Dahl's work was "ambitious, artful, intelligent, persuasive, and on the whole, impressively successful." Those words could just as accurately be written today by any one of Nelson's own legion of devoted students about their mentor, my colleague, and our teacher, Nelson Polsby. ix xii Acknowledgments chance to return to the Bay Area as a member of the Berkeley faculty, but I was in the right place at the right time to be able to be a part of one of the very best institutions of higher education in the world. Berkeley is an extraordinary place, a public institution that draws the very finest students and faculty from across the nation and around the world, one that encourages interdisciplinary work and has the resources to make it happen. I have had the rare privilege of being a part of this institution and have benefited enormously from working with and learning from an incredible group of genuine colleagues. I am particularly indebted to my colleagues in the Department of Political Science, who are (incredibly) too many to list here. I do want to mention Wendy Brown, Beppe Di Palma, Paul Pierson, Eric Schickler, and Shannon Stimson, however, all of whom provided valuable comments on this manuscript at various points. I am also very much indebted to Jack Citrin, director of the Institute of Governmental Studies at Berkeley who has supported me -and my work -when it was most needed and most welcome. I also want to thank Judy Gruber, the department chair when I was hired, who died shortly after I arrived. It was Judy who told me that Berkeley was a place that encouraged, that embraced big ideas. One would think this is true of all universities, but sadly it is not. It is, however, true of Berkeley, and it is part of what makes this such a special place. Outside of the department, I have been very fortunate to have colleagues and friends such as Dan Farber, Malcolm Feeley, Kathy Frydl, Anya Grant, Rosann Greenspan, David Kirp, Linda Polsby, Emily Polsby, and Martin Shapiro, all of whom have greatly enriched my experience here.
I turn now to Robert A. Kagan, a scholar, teacher, and friend who has redefined the meaning of colleague and who, by his example, sets standards that -although I might hope to emulate -I can never possibly meet or exceed. Bob Kagan has been a source of support and encouragement; he has challenged me to be better, to reach higher; he has pressed me, urged me, and goaded me to fortify, deepen, and broaden my vision, arguments, and evidence. He has taught me new ways to teach and, in teaching with him, new ways to learn from teaching. His own work has been inspirational and of central utility in this project. Look in the dictionary for the proper definition of what a colleague is or should be, and I have no doubt you will find a picture of Bob Kagan. Here is an extraordinarily accomplished scholar with unbelievable demands on his time who nevertheless found the time and energy to comment on draft after draft after draft after draft of this manuscript; who eagerly replies to any question; and who unquestioningly responds to any request for his time or expertise. Bob redefines above and beyond. He saw things in my work that I did not know were there. Bob helped me see and understand that this was, in fact, a far more ambitious project than I had initially imagined, and he helped me, pushed me, pulled me, and
